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GETTING YOUR DUCKS IN
A ROW

Estate Planning in Today's World

LEGAL AND FINANCIAL
LIFE CARE PLANNING



Techniques to Plan for
Disablility and Death

* Property management
* Health care

* Legal Techniques to Plan Death Event
— Living wills/Natural Death Declarations
— Anatomical gifts
— Disposition of body
— Assisted suicide (Hot topic in law and ethics)
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Advance Directives

 Written instruments with directions for

property or health care management in the
event a person is unable to speak for him-
or herself

» Constitutional right

* E.g., living will, advanced medical
directive, power of attorney, health-care

Proxy

“



Who Needs this Planning?

» Every adult needs this planning
— Life Happens. Be prepared

* Populations in Urgent Need include:
— Older Adults

— Adults with medical condtions they know will
render them disabled at some point

— Disabled adults (though informal planning
may no longer be possible)

“



Incapacity Is Likely at Some
Time During Your Life

Create Advance Directives
To Retain Control



Decisions: Who Will Make Them?

¢ Financial: pay your bills, invest your
money, apply for benefits

¢ Personal: where you live, who you
socialize with, church, burial
diifdNgEMERNLS

s Medical: cholce off doCtors,
treatment, Realthrcare fracility,



Choose Your Decision Maker

For financial matters --

¢ Durable Power off Attorney: for
Financial Affairs

¢ Living Trrust

O RESILA Care: -

¢ Medical Power o Atterney,
o LiviRg Wil

¢ HIPAATAUtRhGKIZation



¢ Formal method of creating agency
relationship authorizing one person
(atterney-in-fact or agent) te act fior
anotner (principal)

Key llermsi Principal, AGent: ofF attorney=in=
felee




L/

FORM OF THE POA

Written Document
Signed by the Principal
signature, mark, at direction. or

[Dees not need toe be netarized but Righly.
recommended

required 1or Iand transactions
AdEnt does not have tor sign
[DOES Nt haVe: tor be recorded: at Court
EXCEPL O GEEAS DY dgERD
BESE teNRNCItEE thermagic WeordS
SURVIVES PHIRGIPElSHRGCAPaGCIEY




Terms of the POA

¢ UPAA
— Numerous explicit provisions

= Presumed durablerunless specifically.
ProVides; otherWiIse

— SPECIiic grants reguired ok Seme
POWENS



¢ Hourly rate
¢ Professional fee schedule

¢ Percentage of income: firom Principal’s property:




Can you trust your Agent?

¢ Fiduciary Responsibility
Duty: of Loyalty
EXErcise reasonaple sKkill and care
No: self-dealing

o No pewer off atterney “police”

¢ Court erdered accounting



Living Trust

¢ lhe most versatile and complex
estate planning and management
tool

— Can Manage during yoeur lifetime while
VoUuU haVve capacity,

— Can Manage during Voeur [iIfetime When
VOU ORIt haVvercapacity,

—@an Managde and Distrbuteryour estate
aliitervyour death



Trust Features

¢ Grantor can amend or revoke
¢ Assets titled in the name of the trustee

¢ Easy transfer of control to SUCCESSOr:
trUStee

¢ Avoids propbate

¢ Norcolrt SUpErVISion

& PriVate

¢ Much Morerexpensive than POA



Medical Decision Making

¢ Natural Death Act Declaration
¢ Living Wil
¢ Medical Power off Atterney: (MPOA)

¢ AdVance Medical Directive = can
combine all three



The Right to Die

¢ Right-to-die laws

— U.S. Supreme Court first discussed In
19901 Cruzan V. Director, MISSouri
PDepartment of Health

— Court recognized the common law: Fighnt
Off a competent Individuall ter reftise
medical treatment



Living Wil

¢ Document expressing a person’'s wishes
concerning medical care in the event of a
terminal condition or the inability to
communicate; also, called natural death
declaration or statement or diFeCtiVE to
PRAVSICIans.

¢ DEeES net name anadent/atterney-In=liact



Living Will
Natural Death Declaration

o Applies when terminally ill and death
IS IMmMmINENt or person IS In persistent
Vegetative state

¢ Instructs as te kind of care

o No heroic/aggressive measures

¢ No artificial- nutrtion/hydration

¢ Make me comiortaple

o Norlimits  enpain medication

¢ BUE can say brING onfthe Mmachines

¢ Dees net appelint arnealthrcare agent



¢ A statement te an individual’s physicians
SPEecifying In detail the person’s wishes
COoncerning medical treatment related to the
PEFSON'S current medical situation

¢ \Where recognized, allows patient tor SpECIfiy: Care
CROICES ior medicals conditiontin: the here and now
Father than contemplating CRBICES ok al fiuture
Sittation



Medical Power of Attorney

¢ Principal appoints Agent
¢ Authority te make health care decisions
¢ Suggested statutory form

¢ ['Wo witnesses not related to Principal
PV Bleed or marriage

¢ Notarization net reguired
¢ SpPringing: 2 dector Certifications

¢ Used onlyswhenr PRINCIPALL IS INCAPABLE OF
MAKING @R COMMUNICATING HIS/HER
DECISTON (key diffierence firom: Einancial POA)



Quality of Life Directions

¢ Customize your MPOA to create an
Advance Medical Directive including a
Living Wil

¢ Define gquality: off life for yourselr

¢ Direct what treatment you want and

dor net want — often contemplates
different medicall SCENaKRIoS

¢ Can autherize organ donation



Anatomical Gifts

¢ Anatomical gift

— Donation of all'or part of a human body.
that takes place after death

— Uniform Anatomical Gifts Act

¢ Donation’ off anatomical gifit
— Doenation: by will
— [Doenation by, SiIgned decUmMENRt
— Denation by, ethers




Do Not Resuscitate Order
(DNR)

o Written by attending physician

¢ Patient or authorized representative
MUSt CONSent

o Withhoelds CPR i cardiac or
rESpPIratery, akrrest OCCUrS

¢ DoEes net withhoeld other medical
IRNtERVERLIONS

¢ Patient can revoeke at anytime



Medical Information Sharing

¢ HIPAA Release Authorization

(no Incapacity required for named agent
to use it)

— Allowsi you to; nName Gne oF Mmore
PERSONS ((@gents) te
¢ RECEIVe your medicallinformation
o REGUEST Vour medicaliinfermation
& AGCESS Vour medical records and Infermation



Involuntary Decision-Making

Who will run. your [ife il you are
disabled and did not create a life
care plan?

¢ Supstituted Consent Statute
¢ Glardian off the person
9 ConNSerVator o the Property.



Substituted Consent Statute
Virginia Health Care Decisions Act

Who gets to make health care decisions for

VOu —

court appointed guardian

your Spouse

Vour adult child or chlldren

Vour parent(s)

Vour SibliRngs

dny.euherrelativeNnrthe descending
o)pelSf gf g)le)eief galzlcle)p)Sp)] e



Guardian and Conservator
Court Proceedings

¢ Petition filed in Circuit Court

¢ Supported by medical evaluation
¢ Guardian ad' Litem appointed

¢ CoUrt hearing

¢ Glardian off the person

9 ConNserVator o the propPerty.



Who can be guardian/conservator?

o No priority for spouse/adult children
¢ Any interested person
¢ Do not have to be a state resident

¢ OUt of state guardian/conserVvator
has te appoint In-state resident
agent

¢ Felding familiess ofiten end tp: With
an atterREY.



Post Appointment Requirements

+» Conservator
Post bond with: surety,
Inventory,
Accountings: 6 months/annually,

¢ Guardian

ARRUal rEPort ter PDEPL: Of Farmally,
SEerVIGes



Limitations of Guardianship

¢ Based on state law, If you move you
have to start over or transfer
through court proceedings

o Need court permission tor make gifits
[Oor estate tax planning or asset
PFESERVation

¢ BUE, do have judicialieVersignt



Are your ducks In a row?




